
CHAUTAUQUA COUNTY PLANNING BOARD MINUTES 
331 Gerace Office Building, 5 N. Erie Street, Mayville, NY 

 
November 10th, 2015 

 
PRESENT: Chair Doug Bowen, Bernie Auer, Ted Bodgan, Bruno Bruni, Vice Chair John Hamels, John 
Frey, Jeff Gossett, Jon Ortendahl, Richard Patton, John Penhollow, and George Spanos. 
 
ABSENT:  Maureen Morabito 
 
OTHERS: Mark Geise & Donald McCord (CCPED), Rich Dixon (CCIDA), Jeffery Nemeth (Arkwright 
Summit Wind Farm, LLC.), Fred Norton (Arkwright Supervisor),  Lou Nalbone (President, Dunkirk 
Aviation), Steve Abdella (Chautauqua County Attorney). 
MINUTES None. 
CORRESP. Chairman Bowen asked if the Board had received any correspondence.  

Mr. McCord stated that he was not aware of anything.  
PRIVILEGE 
OF FLOOR 

None 

Presentation on 
Arkwright 
Summit Wind 
Farm, LLC. 

Jeffery Nemeth of Arkwright Summit Wind Farm, LLC. (EDPR), presented on the 
Arkwright Summit Wind Farm. Mr. Nemeth started with a brief description of the 
project and its timeline, a synopsis of his presentation follows: 
 
Mr. Nemeth - We hope to have approvals done by early 2016.  Immediately after 
approvals in 2016 and weather dependent, we will start construction on the ground 
infrastructure.  Erection of turbines should commence in 2017 and finish all construction 
in the fall of 2017.  Here are some basic facts about the project: 

• Each turbine to blade tip will be 492 ft. 
• The project area is just less than 4,000 acres, with 87 parcels involved, and 40-45 

Landowners.  
• The configuration we hope is approved includes; 12 miles of access roads, 18 

miles of electrical collection lines, 1 permanent and temporary meteorological 
observation tower for a total of two towers initially,  an operation and 
maintenance building (land owned by the developer) across from the Town Hall, 
and a 5.9 mile lead generator line that will run to National Grid’s Electrical 
Station in Pomfret.   

• The project was originally started by another company in 2007. 
• In 2014 we bid on the rights to the project and were awarded the NYSERDA 

Contract.  
• We are currently working with Town on completion of the Final Environmental 

Impact Statement, local permits, and a change to the local law. 
• The SEIS(2) was completed Oct 12. 
• A public hearing was held November 4, with only a handful of comments 

received, but there was an overwhelming show of support from landowners. 
• We recently submitted to the Town the joint application for a Special Use Permit, 

Local Law modification to allow turbines up to 500 feet, and applications for 
variances for construction hours, and one variance for setback related to a turbine 
within 1200 feet of the county snowmobile and hiking trails.   
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We have been working with the Federal Aviation Administration to get approval of the 
turbine height in relation to the Dunkirk Airports. We originally submitted applications 
for all turbines as they are over 250 feet. The FAA issued a determination of hazard for 
the turbines on two accounts. First, due to the Vortex Radar System at the Dunkirk 
Airport. However, that radar system is slated for decommissioning in the Spring/Summer 
2016.  It will be replaced with a newer system that will eliminate the obstacle.  
Therefore, this issue will be eliminated before the turbines are erected. 
 
Second, there were five turbines that would affect the current circular height restrictions 
for Category “D” aircrafts that use the Dunkirk airport. Category D (Cat. D) Aircraft are 
planes that have approach speeds greater than 140 knots. Some aircraft can have 
approach speeds of greater than 140 knots, but are not Cat. D planes.  Generally, Cat. D 
planes are similar to 747 planes, such as the planes Southwest flies into Buffalo. Because 
of the possible effect on Cat. D aircraft, we requested an aeronautical study and 
mitigation from the FAA to address the height. The FAA conducted a public comment 
period in February 2015. The airport was given a chance to identify the number of Cat. D 
planes and frequency of their landing at the Dunkirk Airports. It is my understanding that 
it was unable to be shown how many Cat. D planes land at the Dunkirk Airport. 
Therefore, the FAA has agreed verbally to increase the obstruction height for any Cat. D 
Airports. This will not eliminate Cat. D. planes from landing; it only raises the circling 
height from 100 to 150 feet. We are waiting on the determinations and studies, we have 
been waiting for months, so I cannot say exactly when they will be complete, but it is my 
understanding that the FAA is backlogged. My company’s position is that we will not 
build a turbine without FAA approval.  
 
Chairman Bowen – George do you have anything to add to that? 
 
Mr. Spanos – No, it was an accurate picture of what has happened.  We are waiting on 
the aeronautical study; we are concerned with one statement regarding the number of 
times airport will be impacted. In a small operation like the Dunkirk Airport, a few 
flights can make a big impact. We have requested that the few towers within the range of 
the airport are relocated. We are in support of the project, but we think the impact to the 
airport from those towers is great.  
 
Mr. Spitzer – Can you identify the number of Cat. D. planes that use the Dunkirk 
Airport?  
 
Mr. Nailbone – I can address that, I am the operator of the airport. There are several true 
Cat. D aircraft as well as several business jets that frequent the Dunkirk Airport.  In 
particular, I know we have a challenger aircraft made by Bombardier, Gulf Stream and 
Gulf Stream 5, as well as Global Express; these are aircraft that fall firmly into Cat. D. 
Also, we have Dunkirk based aircraft that are marginally Cat. D, depending on the 
conditions. Nobody keeps a count of Cat. D aircraft at airports, instead they keep track of 
the instrument flight rules (IFR) records, and sometimes aircraft model types. The recent 
extension of the runway creates more opportunity to land Cat D. Before the runway 
extension, there was not a lot of opportunity to land a Cat D. aircraft. The answer to the 
obstruction height is based on the existing state of the approaches and the speed at which 
craft come in. 
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Mr. Nemeth – I’d like to reiterate that these towers would not stop Cat D. from landing; 
it just increases the circling height for Cat D aircraft. 
 
Mr. Spanos – We agree with that statement, however it is still a restriction that will limit 
the airport’s abilities. 
 
Mr. Spitzer – I am still confused as to the issue, if a corporate jet, say Coca Cola, wants 
to land at Dunkirk after the towers are constructed and the restrictions are in place, can 
they land in Dunkirk?  
 
Mr. Nailbone – If the ceiling allows them the circling height for safe landing. It depends 
on weather, the ban would not be covering the runway they are approaching, it is 
covering the runway that they may need to land on. It the circling height is raised, 
aircraft will have to fly a higher height that may prohibit aircraft from landing here. 
 
Mr. Nemeth – We have gone forward, worked with the FAA, the County.  We are at 
100% engineering on this project.  At this point, if you ask us to move the towers, there 
is a one to two year delay, including hundreds of thousands of dollars.   
 
Dr. Hamels – How many towers are we talking about relocating? 
 
Mr. Nemeth – Five. And the issue is that we cannot guarantee that we can get the land 
rights to relocate those towers.  The other issue, is that towers are placed certain 
distances from eachother to maximize their efficiency and ensure one does not steal wind 
resources from another. So moving these five, could require relocating far more than 
five. 
 
Dr. Hamels – Why wasn’t this addressed two years ago, before you were at 100% 
engineering? 
 
Mr. Nemeth – Over the past two years we talked to the Town, the County and started the 
FAA process. We have looked at potential alternates, but we also want to know what the 
FAA’s determination is, they are the ones who determine if it is a safety issue.  
 
Dr. Hamels – Where is the disconnect - clearly this issue with the airport did not just 
come to your attention?   
 
Mr. Spanos – The FAA doesn’t require them to have a full design, they elected to do a 
full design before they went to permitting.   
 
Mr. Spitzer – The town is not concerned with the full design, that is the developers own 
risk. However, I still do not see the harm to the airports. No safety concern, no loss of 
operations.   
 
Mr. Nailbone – The issue is that the lower you go on approach, the more climbing you 
have to do to get above obstacles, if you go to the minimum descent altitude of 400 feet 
above ground; you need to climb to 3,000 ft. before turning. That is the minimum 
obstruction clearance altitude needed. This airport, with its recent runway construction 
was designed with the intent of lowering the descent altitude to 250 feet to allow 
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precision landing. The turbines tower over the airport and are potential obstacles; any 
missteps by the pilots could be devastating. The bottom line is the county made a 
significant investment in this airport recently, and it is now potentially jeopardizing that 
investment.   
 
Mr. Auer – If the FAA says no hazard, but we are told it is a hazard by those running the 
County Airports, how are we to decide?  Who do we believe?  Is it our place to say it’s a 
safety issue, even if the FAA does not say so? 
 
Lawyer for EDR – That is the issue; this Board does not have to conclude what the FAA 
will say; they simply need to determine if it has a countywide impact. And the FAA has 
stated informally to us that this is not a hazard to flights. So the issue is solely county-
wide impact. It does not appear that the board has any concerns. 
 
Mr. Auer – Okay, but there is still only a verbal commitment from the FAA. There is not 
an official determination yet. 
 
Chautauqua Airports Rep(?) – These turbines were determined to be a hazard, but EDPR 
requested further study.  The FAA conducted a survey to determine if the changes would 
impact the airports.  That survey is local only, it does not allow for transient users to take 
part. Additionally, the verbal determination of no hazard will only be made by changing 
the approach heights. Thus, there is clearly an impact to the airports.  And none of this 
conversation appears to include the future plans for the airport, including the extension 
that is designed to lower the circling minimums.   
 
Mr. Gossett –Does the FAA consider the future plans?  
 
Mr. Nailbone – No. 
 
Mr. Gossett – FAA Went out for public comment period.  FAA has reviewed what was 
provided? 
 
Mr. Penhollow – I do not see any middle ground. We need the economic development 
created by the windmills, but this Board recognizes that the county has invested money 
into each airport.  I do not see how we can have a win-win for the town and the airport. 
But, at the same time, I don’t believe this will impact Chautauqua County negatively 
even if it causes minor change with the airports.  If a plane cannot land at Dunkirk,  
could they land at Jamestown?  
 
Mr. Nailbone – Yes, under certain conditions. 
 
Mr. Spitzer – Are landing and circling two different things? 
 
Mr. Nailbone – There are times when you come down through the clouds and you do not 
line up with the runway due to wind conditions, when that happens you may need to 
circle the airport to land at the perpendicular runway. Circling is always higher.   
 
EDPR Lawyer – And you do not have a record of circling aircraft, or no record of 
aircraft approaches that will be impacted? 
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Mr. Frey – I’m very pro-economic growth, but I do not want to hamstring the airports, 
especially after the significant investment at the Dunkirk airport. I think we are all here 
because we all care about Economic Development, but the airports are or can be used for 
economic development. What is your recommendation, George and Lou?  
 
Mr. Spanos - If FAA says no concerns no need to change the minimums – then we are in 
favor of the project as laid out. However, if the minimum is raised, it affects the airports 
and we would like them relocated to avoid impacts to the airport.   
 
Mr. Spitzer – Are we talking about relocation or what? 
 
Mr. Nemeth – Relocation could potentially kill the project.  We have invested close to $1 
million this year to get to this stage. Significant changes at this point would delay the 
project significantly.  Reengineering costs money, as does delay. 
 
Mr. Penhollow – What did New York State grant award look into?  
 
Mr. Nemeth – They looked at what we expected to generate and how much we could sell 
back to the grid at what cost.  We have built a number of them in the State. We have 
been communicating with County all along. All of this has been communicated. We 
received feedback to move forward on the project.  
 
Carl – Dunkirk Aviation has meet with all three variations of this project and opposed 
these five turbines. 
 
Mr. Norton – Town has host agreement of $340,000.   
 
Mr. Dixon – The payment in lieu of taxes is $300,000, with land owner agreements of 
$500,000.   
 
Mr. Spitzer – What happens with the loss of five turbines? I haven’t heard one single 
thing that the airport can’t do or impacts to the airport. Haven’t said one airplane cannot 
land.  If FAA doesn’t say “no” then path forward should be approval.  
 
Mr. Bogdan – Is 36 (turbines) a critical number?  
 
Mr. Nemeth – Yes, if we reduce the turbines we cannot generate enough power to meet 
our agreement with NYSERDA as these five towers are in positions to generate 
significant wind power. This is one of the reasons; we would prefer not to relocate the 
towers. 
 
Mr. Spanos – Any data regarding the five tower impact?  
 
Mr. Nemeth – I do not have it right now.  We would also have to go to NYSERDA for 
new transmission lines if we eliminated towers. To answer a previous question, we 
moved forward with the current plan based on positive conversations with the FAA and 
Chautauqua County.  
 
Mr. Spanos – I may have misunderstood. But you had the determination of hazard on the 
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towers for some time now, yet you continued to move forward. 
 
Mr. Nemeth – Which is normal when working with the FAA.   
 
Mr. Dixon – Everything has a mitigation impact. From the IDA’s perspective, our Board 
would like to move forward. County Executive Horrigan wants this to move forward. 
This is a good project for the County.   
 
Chairman Bowen – When do you expect to see the truly Final Environmental Impact 
Statement (FEIS) completed?   
 
Mr. Spitzer – My understanding is that it may be completed as early as next week. We 
hope to have the FEIS by December 3rd; we would then hold a meeting at least ten days 
after it is publically released. The earliest the decision could occur is December 14th.   
 
Mr. Frey – the County Comprehensive plan for the County has a number of other 
projects in this particular area, like ATV’s, Equestrian trails, etc. Is there an impact on 
any of those other projects planned for this area?  
 
Mr. Geise – Of course there will be impacts. But, we met with the Parks Commission, 
Snowmobilers and other recreational users in the area and they do not have any 
remaining concerns. George was also at the meeting and can speak to that, as the Parks 
Comission is under Department of Public Facilities. 
 
Mr. Frey – Are you satisfied with that Mark, George? 
 
Mr. Geise – Yes, I think the issues have been vetted. The public and the appropriate 
boards or commissions have been made aware of the project and potential issues and 
have determined that there will not be a substantial negative impact.   
 
Mr. Spanos – The number one concern of the Parks Commission was safety, especially 
relating to the lean-to. And the other issue was noise at the lean-tos as well. But the Park 
Commission, after reviewing the SEIS 2 (2015) was satisfied that the noise would not be 
an issue and that no safety concerns were present. 
 
Mr. Nemeth – I believe noise is a non-factor from that distance. The turbine will be 
1,254 feet from the county lean-tos. Twelve hundred feet is the minimum distance to 
houses per Arkwright Town Law. Based on the studies, it will be under 45 decibels from 
that distance. Arkwright Town Law requires that it cannot exceed 50 decibels at that 
distance, so we are well within a safe and comfortable noise level.  
 
Mr. Geise – I will add that I do not necessarily agree with the placement of the one 
turbine that will be seen from the county lean-tos. The site and view currently, is a real 
asset to the county. But, that turbine meets the distance requirements and does not need a 
variance. In the end, there is little the County can do to relocate that tower.   
 
Mr. Bowen – I can understand that, but I think the visual impact is in the eye of the 
beholder. Some will be upset, others will think it will be a neat site to see, and others are 
neutral on the impact. 
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Bruno Bruni – Sorry to change tack, but what happens if the FAA doesn’t respond?  
 
Mr. Nemeth – It is my understanding, and the town should correct me if I am misstating 
this, but all our building permits are contingent on the FAA’s determination of no hazard. 
We fully expect, based on our conversations with the FAA, that the towers in question 
will be issued determinations of no hazard. If for some reason that is not the case, we as 
the developer would have to modify our project to see how we can move forward. We 
would then need to go through the regulatory and approvals process again, including the 
supplemental FEIS.  
 
Dr. Hamels – When you say you talked to the County, who do you mean? 
 
Mr. Nemeth – I mean County Executive Horrigan. After the initial meeting, he requested 
that we deal directly with him as the County owns both airports.   
 
Mr. Spitzer – The Town has been aware of Dunkirk Aviation’s concerns since the start of 
the project, 2006 or 2007.  We have tried to reach a balance, but that balance is largely 
predicated on the FAA’s determinations.  
 
Mr. Auer – How far is the closest turbine to the airport.  
 
Mr. Nemeth – It is about 4.3 miles. So we are right at the edge of being affected by the 
circling height related to the airport. 
 
Mr. Spanos – The restrictions are within five miles of the airport. If the turbines were 
more than five miles away, we would not be having this conversation at all. 
 
Wendy Kingsland – I have a letter from a landowner who would be affected by the 
removal of these turbines.  He is in support of these towers.  And I can speak to my own 
experience dealing with landowners on this project.  I’ve been a part of this project since 
2007; the landowners have been waiting a long time to see this project get done.  
Residents of the town are almost universally for this project and are ready to see for it to 
commence.   
 
Mr. Bowen – Okay, If no one has any other questions, I think we can move on. We are 
still waiting on the determinations from the FAA. Hopefully, these will come in before 
our December meeting so we can take action on the matter.  Until then, we are going to 
table the matter. Do all board members agree on that?  
 
Board members agreed to table the matter until the December meeting. 
    
Mr. Bowen – If anyone has additional comments they would like to submit to this Board 
please bring them forward or send them to the County Planning Office. Thank you for 
being here.   

Town of Ellery 
Local Law No. 
4, Solid Waste 
Management 
Facilities Law 

We are revisiting this matter as the Town did not take action on the previous local law 
referred to us.  As you know the Town of Ellery sent the County Planning Board (Board) 
a municipal referral in August regarding Local Law No. 1 of 2015, Solid Waste 
Management Facilities Law.  The Board heard the matter in August and by a unanimous 
vote disapproved the law as a proposed action that could impede progress on permitting 
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and construction, and would in effect threaten all of the communities in Chautauqua 
County and their ability to manage solid waste, and would in effect have negative inter-
municipal and county wide impacts.  The Town of Ellery did not pass the proposed law. 
Instead, based on a recommendation from the Town of Ellery Planning Board, the Ellery 
Town Board tabled the law for modifications. Those modifications have been completed 
and once again the Town of Ellery referred the matter to the Board on October 21st. 
Two major modifications occurred: 

• First, the Town separated the law into two distinct laws: Local Law No. 4, Solid 
Waste Management Facilities Law; and Local Law No. 3, Fracking Waste 
Management Law.   

• The second major modification that occurred regards the Solid Waste 
Management Facilities Law.  The Town modified Section IX by adding a Special 
Exception Permit.  The purpose of this permit is to allow existing solid waste 
management facilities that are legally owned and operated at the time of the 
effective date, to apply to the Town of Ellery for a special exception permit that 
would allow a facility to expand its operations vertically or horizontally. 

 
Mr. Bowen – Steve, can you give us a quick update on the law? 
 
Mr. Abdella – Yes. The law does indeed specifically prevent the creation and expansion 
of the county owned landfill, unless a special exception permit is issued. 
 
Mr. Bowen – Two things I would like to share as we get started.  Although there have 
been changes to the law, it does not really change the laws effect on the county.  The 
other issue is that all costs associated with the special exception permit would come back 
to the county.   
 
Mr. Penhollow – Is it correct that there is no host fee agreed to at this point by the 
County and Town? 
 
Mr. Abdella – There have been negotiations and an offer by the County Executive, but 
no agreement has been reached yet.  
 
Mr. Gossett – I think the law imposes a significant cost on the county with the provision 
requiring the applicant to pay for the cost of another consultant to review the application.   
This work is already done and reviewed at the county and state level. I have experienced 
this in my own career; the costs of having another engineer review a project can be close 
to three-quarters the original cost, plus there are usually additional legal fees. 
 
Mr. Bowen – We have had a great deal of discussion on this issue. Once again we are 
charged with determining if a proposed action has county wide or inter-municipal 
impacts, which as we previously determined before, it does.  Because of this, I will 
motion to disapprove Town of Ellery Local Law No. 4 of 2015, Solid Waste 
Management Facilities Law. Do I have a second?  
 
Mr. Frey – I second the motion to disapprove. 
 
Dr. Hamels – Although, I understand the burden that Ellery has. I think the actions of the 
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town control all communities within the County.  And it unfairly shifts the burden on the 
rest of the county.  I have no problem with a reasonable host fee, but I do not think that 
shutting down the landfill or having Ellery oversee its expansion is necessary. 
 
Mr. Bruni – What are the parameters that the Town uses to determine approval of a 
permit? 
 
Mr. Abdella – The town has some parameters built into the local law, but it is completely 
discretionary and up to the town. I am not completely confident a permit would be 
granted to the county, even if we met all the requirements. Also, I’d like to point out that 
it is the town’s position that this is not a zoning law, it is based on health and safety.   
 
Chair Bowen – Okay. The motion has been seconded, let’s do a roll call vote.  After a 
roll call vote, the planning board unanimously agreed to disapprove the Town of Ellery 
Local Law No. 4 of 2015, Solid Waste Management Facilities Law. 

Town of Ellery 
Local Law No. 
3, Fracking 
Waste 
Management 
Law 

Mr. Bowen – Let’s move on to Local Law No. 3, the Fracking Waste Management Law.   
  
Mr. Penhollow – I’ll go back to my question, has the landfill been approached about 
accepting fracking waste? 
 
Mr. Spanos – Let’s clarify the question a little bit. Not all fracking waste is hazardous 
material. Fracking waste can come from horizontal or vertical drillings, which are not 
necessarily hazardous. The other important point is that all materials need to be tested, no 
hazardous material is allowed in the landfill. 
 
Mr. Bogdan – By definition, is fracking waste solid or liquid in form? 
 
Mr. Penhollow – It could be both.   
 
Mr. Spanos – It needs to be tested, it could be non-hazardous.  Although, hydro-fracking 
is generally the one that is being banned, it could be non-hazardous.  It depends on what 
chemicals are used in the process.   
 
Mr. Bogdan – I know our landfill has procedures in place when materials come into the 
landfill.  If it does not pass the test, the materials are not welcome in the landfill.   
 
Mr. Bruni – The issue I have is that the ban is too broad. They did a poor job defining 
what they wanted to ban.   
 
Mr. Frey – If the county already has a procedure to detect and prevent hazardous 
materials from entering the landfill, why does the town need to do the same?  
 
Mr. Patton – Good question. 
 
Mr. Bogdan – I motion that we disapprove Ellery Local Law No. 3.   
 
Mr. Penhollow – I second the motion.  
 
Chair Bowen – Let’s talk quickly about why we are disapproving this law.  
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Mr. Penhollow – The state already has a process in place that prevents hazardous waste 
from entering the county landfill, there is no need for the town to have its own law. 
 
Dr. Hamels – It is a moot law, there is no point to it. 
 
Mr. Bruni – Does DEC permit cuttings from fracking wells?  
 
Mr. Spanos – No, I do not believe so.  It would be considered hazardous.  
 
Chairman Bowen – Okay, we have a motion on the table.  Any further discussion? If 
there is none, let’s does another roll call vote.  
 
The motion to disapprove Ellery Local Law No. 3 was unanimously carried.  
 

ZONING 
REFERRAL 
LOG  

None, will be presented the following month. 

ADJOURNMENT Chairman Bowen asked for a motion to adjourn.  Mr. Frey offered the motion to adjourn, 
which was seconded by Mr. Auer. Meeting adjourned.   
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