
CHAUTAUQUA COUNTY PLANNING BOARD MINUTES 
 

Tuesday February 6th, 2007 
 
PRESENT:  Chairman Holt, Rebecca Brumagin, Greg Rabb, Doug Bowen, Ted Bogden, Larry Barmore and Steve Senske  
 
ABSENT:    Dorothy Mangano, Joe Affronte Jr.,  and Mike Rodgers 
 
OTHERS:   Donald McCord, Bill Daly (Planning Department), Fred Norton, and Daniel Spitzer (Arkwright), General Public 
 

MINUTES On a motion by Steve Senske, seconded by Larry Barmore, the minutes of the January 2nd, 2006 meeting were 
unanimously approved. 

PRIVILEGE OF 
FLOOR 

Chairman Holt rearranged order of agenda to allow audience to speak on Arkwright issue.  He informed the group of 
the purpose of the meeting, the time limitations and the focus of the input.  He said, "The County Planning Board's 
job is not to decide whether wind power is good or bad but to decide on the law that was referred to the board."  
Explained that County Planning Department staff had performed a technical review of the proposed law with some 
input from New York State Department of State and others. 
 
Lawrence Wilcox, Arkwright – Mr. Wilcox questioned the County Planning Board's procedure and whether the 
board's response was valid or carried any weight.  He said the board had exceeded the 30-day limit. 
 
Pete Holt explained that GML 239 does have a 30-day requirement but also allows comment past the 30 days if 
received 2 or more days prior to the scheduled meeting at which the issue is to be voted on. 
 
Arthur Wolson, Arkwright – Mr. Wolson ask if the board would like to see a short DVD presentation on what the 
turbines would look like in Arkwright. 
 
Pete Holt declined on the board's behalf.  He said that the board was not deciding on a specific project and was up to 
date on many aspects of wind power. 
 
Jeff Dietrick, Center Rd., Arkwright-  Mr.Dietrick said that previous version of law had setbacks of 1400 feet and 
750 feet.  He said these setbacks were also included in a letter from Horizon dated one year ago.  The current 
proposed law has reduced setbacks to 1200 feet and 500 feet.  Concerned those small land owners have been cut out 
and large land owners are in charge of positioning.  Some adjacent owners may be losing full use of their land. 
 
Claude Macavoy, Center Rd., Arkwright – Mr. Macavoy said he is largest operating farm in Arkwright.  He said 
changing setbacks to 1400 feet and 750 feet would put his farm out of the project.  Mr. Macovoy opposes increasing 
the setbacks.  He said Horizon Wind is offering money to many people within the 1200 feet and 500 feet setbacks. 
 
Angela Macovoy, Center Rd., Arkwright – Ms. Macovoy said that we need to worry about the next generation and 
the future of our community.  Our country is way too dependent on fossil fuel.  Arkwright might be turning this 
project away if you reduce the setbacks. 



 
Roger Cardot, Arkwright- Mr. Cardot said he is a fourth generation farmer in Arkwright and a Planning Board 
member.  Original setbacks were proposed at 1200 feet and 500 feet.  These setbacks were changed to 1400 feet and 
750 feet at a public hearing in early December.  Arkwright is full of narrow parcels.  One parcel could bar other 
parcels from participating in the project.  Mr. Cardot supports the change of setbacks to 1200 feet and 500 feet that 
occurred on December 29th at a Town Board meeting. 
 
Larry Ball, Arkwright – Mr. Ball said he was a Town Board member and voted for the decreased setbacks.  
However, he does believe the larger setbacks would hinder the development of wind power in Arkwright.  He said 
Horizon is looking to invest $250 million dollars and create both temporary and permanent jobs.  Perhaps we should 
take this into consideration. 
 
Fred Norton, Arkwright – Mr. Norton said the Town of Arkwright has been working on this issue for a year.  The 
per capita income of an individual in Arkwright is $19,000.  Household per capita income is $41,000 dollars.  A 
large number of people will have trouble keeping their homes unless you do something about the revenue stream.  
Arkwright's municipal costs are rising, the Town Hall is in need of repairs and we are forced to buy second hand 
equipment.  The Town needs more revenues and I hope the windmills will provide that.  I've noticed that Arkwright 
has no central meeting place.  Perhaps the revenues could help build a community center where meetings and 
weddings could be held. This past weekend 30 families met to vote and agrees upon a Horizon Wind offer.  If the 
setbacks were increased, over 30% of them would not qualify to participate. 
 
Brian McMann, Route 83, Arkwright – Mr. McMann said that he agreed with many of the things that Mr. Norton 
and Mr. Cardot had said.  However, I have a concern with the current version of the law because it has a built in 
principal of injustice.  If this injustice is allowed, Arkwright will set a precedent and there will be regional 
consequences.  The current proposal allows turbines if they are 1200 feet or more from an existing home or 500 feet 
or more from a property boundary.  Fifty percent of the property owners in Arkwright do not live there, but have 
hopes of moving there when they retire.  If turbines are built within 500 feet of their boundaries, their property will 
be devalued and they will lose some of the full use.  This proposed law is hostile to new residential development.  I 
believe there should be larger setbacks and all property owners impacted should be financially rewarded. 
 
Warren Terrill, Arkwright – Mr. Terrill said that a 1400 foot setback would not stop the project but force the wind 
company to pay more out.  The setback is figured from the center of the tower with each blade reaching 180 feet.  
This substantially reduces the 500 foot setback from the property boundary.  You need to protect the property owner 
that does not want money from wind companies and is more concerned with loss of property value.  The County 
should place a moratorium on all wind towers until it establishes standard setbacks that all towns can use. 
 
Daniel Spitzer, Esq., Town of Arkwright Counsel – Mr. Spitzer said he had some comments on the proposed draft 
letter the Planning Board was reviewing.  He said Item #2 in the first section, "Notification of Highway 
Superintendants" was alright but unnecessary. The superintendents would be notified anyways due to the weight 
limits on the roads the equipment would be using. 
 



      The first item in the first section "Minimum Setback from a municipal boundary" would be illegal.  I do not 
understand the board's basis for this requirement and feel it would fail under an "Equal Protection" challenge.  You 
are unfairly excluding people within the 1200 foot proposed setback from benefiting financially and treating their 
property differently.  I request Item #1 be deleted. 
       Under your proposed informal comments you request a full EAF.  We are establishing procedures with the 
passage of this overlay law.  The day the law is passed, windmills become prohibited in Arkwright.  The proposed 
set of procedures is not changing the allowed uses in the underlying zone so we do not exceed the thresholds for a 
full EAF.  Under informal comment #11, you site "Michigan Wind Energy Siting Guidelines."  The New York State 
Department of Environmental Conservation (DEC) has been watching these projects closely.  I would be concerned 
about adopting Michigan's regulations and if they would correspond with New York.  I suggest we just follow the 
DEC's requirements.   
        Comment #13 is not necessary because all landowners have already signed with company.  It appears the 
additional comments under comment 20 are a result of a misunderstanding.  The Town Board only has the power to 
grant a waiver if the neighbor signs off.  This component was put in place just to ensure there was a written public 
record of the agreement.  If the neighbor does not sign off than the company must file for a variance with the ZBA.  
In Larken vs. the City of Buffalo established that a Town Board does not have to follow standards to reach a decision 
as long as the decision is reasonable. 
  

NEW BUSINESS: 
B.  Town of 
Arkwright Proposed 
Wind Power Law 

Greg Rabb said in regards to the first item and its ability to survive on "Equal Protection" challenge.  There is a 
second part that says "and the County's existing or proposed trails, trail facilities, and recreation areas.  Do you have 
a comment about that Mr. Spitzer? 
 
Mr. Spitzer said he felt that was legal but not necessary because SEQRA will bring that out.  One of the problems 
with that is that the areas that towers are constructed intend to stay open.  If you have an artificial boundary of any 
kind it's bothersome.  These towers tend to preserve open space.  Instead I would use SEQRA to turn down specific 
towers. 
 
Mr. Barmore asked if the property did not have the proper setback from a neighbor's boundary line, and the neighbor 
signed off, then the property would be eligible. 
 
Mr. Spitzer said that was correct.  This low envisions a site as including people who have joined the project of their 
own free will. 
 
Larry Barmore asks Fred Norton how many towers would be located in the Town and at how many locations. 
 
Mr. Norton said he couldn't tell because it depends on how many people sign up.  I would say it would be between 
25 and 35 towers.  We will not look like a porcupine. 
 
Pete Holt asks Mr. Spitzer's opinion on a short form EAF vs. a long form EAF.  He said I've always been bothered 
that people submit a short form and then say there are no impacts. 
 



Mr. Spitzer said he wasn't crazy about the short form but this is why it applies in this situation; there are no impacts 
from this law, there are impacts from projects approved under this law, which obviously are going to end up with an 
environmental impact statement.  But the law itself does not permit anything.  The law itself only creates procedures, 
it lays out a process.  So if you adopt this law, could you build something tomorrow?  The answer is absolutely not!  
You can't even turn dirt; you can't put up a met tower.  You can not build anything if this law passes.  So when is a 
short environmental form appropriate?  When you don't have any impacts at all.  Will there be, for example, traffic 
impacts from passing this law?  No!  Will there be avian impacts if you pass this law?  No!  If you go down the list, 
the law itself as opposed for an example if you changed the law to allow wind towers as an "As Right" use then I 
think you would have to do not only a long EAF but a generic environmental impact statement.  How else could you 
analyze the impacts of allowing that?  But here, where you're really tightening the screws down.  Your really taking 
the existing law and turning it into a more defined process and a much more investigatory process.  I don't feel the 
short form EAF is out of line because there is nothing that can happen truly as a result of the law being passed. 
 
Steve Senske said he understood that the Town of Arkwright will gain financially but if there is no type of 
requirement for a neighboring municipality they won't gain financially.   
 
Mr. Spitzer said that the municipality may not but the school district and the County will.  This will happen through 
tax abatement.  You are absolutely correct that the Town that doesn't have the wind resource will not benefit. 
 
Doug Bowen asks what the basis was for proposing the setbacks.  The two main concerns to me are health and safety 
with any proposed law.  What criteria are we going by when we propose a 1200 foot setback from municipal 
boundaries? 
 
Doug Jacobs said that the model ordinances reviewed had used from 100% to 200% as a standard for setback.  There 
may be issues of noise, vibration, or ice throw and the setbacks act to mitigate these. 
 
Don Spitzer said some argue in effect the wind towers are creating a setback upon the adjoining property by 
diminishing the value of that property from the 1200 foot to 500 foot setback area.  First of all, there is no legal 
prohibition from building in that zone.  If someone builds between 500 and 1200 feet, then the tower becomes a legal 
non0conforming use.  Those who argue about the setback potentially created by the wind tower question if the 
property value is diminished because of the lack of the 1200 foot protection area.  They would say aren't you in 
effect taking part of that property for the protection of the neighbors, so the neighbors gaining.  The answer to that is 
every single property value study that’s ever been done shows no impact from these towers.  I've seen some articles 
in your papers stating otherwise but that is simply wrong.  Study after study respectfully disagrees with this.  
However, it’s a value judgment.  The municipal boundary is irrelevant to this because whether 500 or 1200 feet the 
resident of the neighboring municipality can still build there.  I can't understand why the municipal boundary 
matters. 
 
Pete Holt went through the draft letter on a line by line basis with the board.  Pete asked the board to indicate 
whether they agreed with proposed changes. 
 



On a motion by Ted Bogden with a second by Greg Rabb the board unanimously agreed to drop the words "adjacent 
municipalities;" from the fourth paragraph, first page and "all municipal boundary lines and" from the first paragraph 
second page.  The group also agreed to change the word "avoid" to "identify" on informal comment #9. 
 
Rebecca Brumagin made a motion to approve the proposed Arkwright Wind Energy Conversion System law with 
the conditions listed within the letter, and the informal recommendations.  Doug Bowen seconded the motion.  Pete 
Holt performed a roll call vote of all members present.  The Motion unanimously passed. 

A.  County Referral 
Process 

Don McCord said the old set of municipal referral procedures had been distributed to members of the board.  He said 
the procedures are outdated because many things have changed with the board and the planning department over the 
past three years.  Don explained that the question has come up recently "How do you determine which referrals are 
sent to the board and which are handled by the staff?"  He said the bold of the document explains NYS GML 239 
l&m in reference to why referrals are made and what timeline should be followed.  Don said that page three is where 
the determination is made. 
 
Pete said there are referrals that are obviously a local option and shouldn't be held up.  These referrals are handled by 
staff.  We need to have procedures so policy decisions and other important referrals come to the board. 
 
Rebecca Brumagin wondered if in addition to the current method of making the decision if the board could be 
notified when something controversial comes in rather than waiting for a meeting. 
 
Don said that one of the suggestions was to allow the Planning Director, the Chairman and one other board member 
to make those decisions.  Don instructed the board to review page three and email proposals to him prior to the next 
meeting. 

D.  Zoning Referral 
Log 

The Zoning Referral log for January, 2007 was distributed.  No discussion occurred. 

NEXT MEETING The next meeting will be on March 6th, 2007 at the IDA Conference room, 200 Harrison St. Jamestown, NY 
from 4:00 to 6:00 PM. 

ADJOURNMENT Meeting adjourned at 6:35 p.m. 
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